
ATTACHMENT TO REQUEST FOR VARIANCE
23 UNCLE BILLS WAY

Statement of the Facts

This variance arises subsequent to the holdings of
the Massachusetts Appeals Court in Burke v. Zoning Board of
Appeals of Dennis, 2025 Mass. App. Unpub. LEXIS 663; 105 Mass.
App. Ct. 1144 (2025) (“Burke 3"). 

In “Burke 3" the Court noted:

As the board conceded at oral argument, discretionary zoning
relief may, theoretically, be available to the plaintiff
through a dimensional variance,

The requirements for a variance are established by G.L.c.
40A, § 10 which states:

..that owing to circumstances relating to the soil
conditions, shape, or topography of such Land or structures
and especially affecting such Land or structures but not
affecting generally the zoning district in which it is
located, a literal enforcement of the provisions of the
ordinance or by-law would involve substantial hardship,
financial or otherwise, to the petitioner or appellant, and
that desirable relief may be granted without substantial
detriment to the public good and without nullifying or
substantially derogating from the intent or purpose of such
ordinance or by-law.

This request for a variance meets all of the foregoing
requirements. Each of the requirements will be dealt with in turn
below.

1. The Soil Conditions, Shape, or Topography of Such Land
or Structures and Especially Affecting Such Land or
Structures

23 Uncles Bills Way (the “Land”) is burdened by a
foundation, as well as the consequences of illegal dumping and
alterations to the Land during the reconstruction of Uncle Bills
Way.

I. The Foundation

The records of the Town show that a foundation was installed
on the Land. The foundation was partially exposed during the site
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work done on the Land.

ii. Dumping and Alteration

Further, the damage to the Land1 from unlawful dumping is a
matter of record with the Town. The Land was altered to allow for
its use by construction vehicles during the reconstruction. The
alteration which has created the opportunity for the Land’s use
as an illegal parking lot.

Further, the alterations left a “ledge” a short distance
from where illegal parking occurs.

The following was stated on May 29, 2018 (a copy of the
letter has not been located at this time):

As you may know, your client made Uncle Bills Way a public
way and redid the roadway (hereinafter the “betterment”).

On Saturday, May 26, 2018, the undersigned went to the
Property to inspect its condition. At that time it was
discovered that your client had either taken to using the
Property as a dump for refuse from the betterment or had
allowed it to be so used.

One of the immediate concerns is the three foot
(approximate) drop from the portion of the Property which is
being used as a parking lot. The front twenty or so feet of
the Property has been leveled with the refuse and at the end
of the leveling there is a drop with leaves and other refuse
immediately behind the leveling (the “drop-off”). (Fair
speculation is that the contractors for the betterment, with
the approval of your client, undertook the leveling to allow
for the parking of construction equipment, etc.) The
leveling has created a dangerous situation. Transiting from
the edge of the leveling to the remainder of the Property is
a danger to the health and well being of anyone who attempts
it.

Pictures supporting the above statements were sent to your
counsel. (Copies of the emails are attached as are representative
pictures. (Please see Exhibit 1.) Additional documents will be
provided upon request.)

1  Which was somewhat mitigated during the process of site
work, which the Town raised issue with. (Please see Exhibit 1.)

2



The foregoing establishes that the first prong of the
requirements has been met. Please see Dion v. Board of Appeals,
344 Mass. 547 (1962) and Sherman v. Board of Appeals, 
354 Mass. 133 (1968)

2. The Literal Enforcement of the Provisions of the
Ordinance or By-law Would Involve Substantial Hardship,
Financial or Otherwise

The dispute between the Town and the applicant is
longstanding.

At this juncture, both parties have expended considerable
time and resources to address the issue of whether the Land is
buildable.

To date the evidence adduced during discovery shows the
following:

I. Building Permits Have Been Granted in the Past.

Dennis has produced differing records for the Land. 

There is no dispute that Dennis issued a Building Permit and
has approved construction work on the Land no later than December
28, 1993 (the “1993 Permit” )(Filed with Application).

An explanation for the issuance of the 1993 has never been
advanced. 

The former owner of the Land applied for building permits
were applied for by the former owner of the Land for 11, 15, and
19 Uncle Bills Way. Each was approved on September 13, 1973.

 The former owner, Mr. Drake, was a high school principal and
experienced in real property matters. It would be
uncharacteristic for a person with his credentials to overlook an
application.  

The only logical conclusion based on the now available
evidence is that a building permit was applied for as the same
time as an application was made for 11, 15, and 19 Uncle Bills
Way.

ii. Dennis Has Regularly Allowed Variance Requests.

Dennis has produced documents after which included an
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(unpublished) Decision of the Second District Court of
Barnstable, Healy v. Board of Appeals of Dennis, Docket No.
201691 (1975) and records which establish the following: (Please
see Exhibit 3.)

Appeals to the
For Relief from 
the 7,500 Sq. Ft.
Requirement Allowed Denied

107    96   19

Nearly all of the allowances included the phrases “keeping
with the neighborhood” and “no derogation the by-laws” (with
immaterial differences in the wording).

Of the allowances, 51 included the terms “long time
ownership” (again with variances in the wording).

Further for three cases the ZBA in allowing the variance
recognized that creating a public park was a hardship. 
(Connolly (10/20/1975); Hart (December 1, 1975) and more
directely in Storlazzi, March 5, 1979.)

A financial hardship arises from the disparate treatment of
the applicant and that of similarly situated individuals.

3. The Public Good Would Be Advanced.

The Land is an eyesore. It is regularly used as a parking
lot and there is a history of its use by mobile home(s). (Please
see Exhibit 1.)

The neighborhood where the Land is located has single family
homes, many of very similar dimensions, some with upgrades.

The allowance of the variance would be consistent with the
neighborhood and with the intention of the by law. (Please see
Exhibit 3 and foregoing discussion.)

Further, the public’s good is always advanced by the equal
treatment of all of its citizens.
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